drop off.  As a matter of fact, Mr. Wagers admitted as much,
even though he believed that the guardrail was only there to
provide a warning.  In any event, I conclude that the cited
condition was serious.

History of Prior Violations

Petitioner has submitted a computer print-out which
indicates that no violations of section 77.1605 (k) were issued
at the mine in question during the two-year period prior to
the issuance of the citation in issue in this case.  However,
the history report does show that the respondent has been
cited four times during this same two-year period for violations
of section 77.1605 (k) but that these violations occurred at
other mines.  Under the circumstances, and taking into account
the inspector's testimony that the respondent's berm program
is one of the best that he has encountered in his district,
I conclude that any additional increase in the penalty assessed
because of respondent's history of prior violations is not
warranted.

Penalty Assessment

Petitioner has recommended a civil penalty in the amount
of $295, an increase of $125 over the penalty assessment
proposed when this case was originally filed on July 6, 1981.
That proposal took into account the fact that the citation
cited three separate locations where the petitioner believed
a violation of section 77.1605 (k) had occurred.  Given the
fact that I have sustained the citation for the one guarding
location and have vacated it for the other two berm locations,
petitioner's recommendation is rejected.  I believe that a
civil penalty assessment in the amount of $125 is appropriate
for the violation which has been affirmed.

ORDER

Respondent IS ORDERED to pay a  civil  penalty  assessment
in  the   amount of  $125  within  thirty   (30)   days   of  the date  of
this  decision  in  satisfaction  of Citation No.   981185,  January 23,
1981,   30  CFR  77.1605 (k),   and  upon  receipt of  payment by  the
petitioner,   this  case  is  dismissed.

Koutras
^dminis'trative Law Judge

1G3-1that with  respect to that portion of
